No Subsidies for Consumer Ripoffs

magine enjoying a tax windfall for violating discriminating against customers have then written
consumer protection laws or mistreating off part or all of the cost of their wrongdoing on
customers. Unfortunately, some of America’s their taxes.

largest corporations have done just that. In recent

years, some companies that have been charged It is time federal and state governments stopped letting
with slipping unexpected charges onto cell phone wrongdoers add insult to injury by passing off the costs
bills, illegally fixing prices and even racially of their misconduct to taxpayers.
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Price-fixing and Collusion at Marsh & McLennan

In the early 2000s, Marsh & McLennan, the country’s largest insurance
broker, was accused by New York state officials of padding its bottom line by
rigging bids for insurance contracts and steering customers toward favored

insurers. The victims of the broker’s alleged misconduct ranged from large companies to individual consumers.

To resolve the civil charges it faced, Marsh & McLennan entered into an $850 million settlement agreement in
2005 to support a compensation fund for harmed clients. New York’s then-attorney general, Eliot Spitzer, hailed
the payout as a way for the company to break with past practices.? However, tax experts warned that by writing
off the settlement, the broker could enjoy tax savings worth almost $300 million.’?
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Robo-signing Foreclosures at
Goldman Sachs and Morgan Stanley

As the foreclosure crisis deepened in the late 2000s, banks like Goldman
Sachs and Morgan Stanley were charged with improperly foreclosing on hun-
dreds of thousands of mortgages after failing to properly review documents
and instead automatically approving foreclosures. This practice of “robo-sign-
ing” helped the companies quickly get these properties off their books but left
thousands of foreclosed families in legal limbo and even led to the improper
seizure of homes.

010ydy20351



In January 2013, Goldman Sachs and Morgan Stanley lawyers cut a deal with authorities to avoid charges over

their role in the scandal in return for a total of $557 million.* But as media outlets pointed out, the financial gi-
ants were not expected to bear the full weight of the payout - thanks to the availability of a tax deduction, they

could shift much of the cost back onto everyday taxpayers.’

Unwanted Cell Phone Charges from Jesta Digital

JESTA

digital

According to the Federal Trade Commission, starting in August 2011 Jesta Digital,
a mobile marketer, ran phony ads on smartphone devices that led consumers to
landing pages that, when clicked, sneaked a $9.99 monthly charge onto the con-
sumer’s cell phone bill. To resolve the accusations, Jesta Digital agreed in August
2013 to refund overbilled consumers and pay $1.2 million directly to the Federal

Trade Commission. But because the settlement agreement did not specifically pro-

hibit it, the door was left open for the company to deduct the total on its taxes.®

Racial Discrimination against
Mortgage Borrowers at Bank of America

Bankof America.

In late 2011, the federal Department of Justice accused Bank of America’s
Countrywide Financial branch of discriminating against black and Hispanic
borrowers by steering more than 200,000 of them into riskier, “subprime”

mortgages, and charging higher mortgage fees than the company charged

comparable white borrowers. To settle the claims, Bank of America cut a $335

million deal with the Department of Justice, but because the bank was free to deduct the payout from its tax li-

ability, it could reduce the financial hit by as much $117 million.”

When Corporations Do Wrong,
the Public Often Picks Up the Tab

Marsh & McLennan, Goldman Sachs, Morgan Stanley,
Jesta Digital and Bank of America allegedly engaged
in illegal behavior that mistreated or ripped oft con-
sumers. Yet, rather than paying the full price of their
misdeeds, these companies agreed to settlements with
government regulators that allow them to take a tax
deduction for all or part of the cost of the payout.

How can this happen? Though corporations cannot
legally write off public penalties or fines as tax breaks,
companies may be able to write off payments made
to make amends for their bad behavior as a normal
business expense.® This is because government agen-
cies often fail to define a settlement’s deductibility in

the formal agreement.’ This ambiguity, clouded further
by complicated case law, creates a settlement loophole
corporations can take advantage of to secure a discount
on their payout.'’ The IRS states that “almost every
defendant/taxpayer deducts the entire amount” of their
financial settlement with the government as a business
expense.'! According to a 2005 government study of 34
companies’ settlements worth more than $1 billion, 20
companies deducted some or all of their payments.'*

Every dollar in tax savings companies enjoy in this
way is ultimately paid for by ordinary Americans in
the form of program cuts, increased federal debt, or
higher taxes to make up the difference.



Stop Subsidizing Consumer Ripoffs

Taxpayers should not be forced to subsidize corpora-
tions that violate rules designed to protect the public
from ripofls, environmental damage, fraud or the sell-
ing of dangerous products.

All settlement agreements should clearly define
their tax consequences and communicate that
information clearly to the corporation, the IRS and
the broader public. In addition, government agen-
cies should:

B Make all settlement payouts non-deductible
by default, including standard language in all
agreements to that effect. The Environmental
Protection Agency often does this and the Se-

curities and Exchange Commission increasingly
does the same.”

Publicly disclose all settlements on agency web-
sites and include information about any portion
that corporations have not been barred from
deducting on their taxes.

Require corporate filings to the Securities and
Exchange Commission to explain whether any
settlement payments were written off.

Ensure “truth in advertising” by requiring regu-
lators and corporations to disclose the after-tax
amounts of settlements, a more accurate portrayal
of the penalty a company will really pay.
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