
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF PENNSYLVANIA  PENNENVIRONMENT AND SIERRA CLUB      Plaintiffs,      v.              PPG INDUSTRIES, INC., BOROUGH OF FORD CITY, AND BUFFALO & PITTSBURGH RAILROAD, INC.               Defendants.   

) ) ) ) ) ) ) ) ) ) ) ) 

    Civil Action Nos. 2:12-cv-00342, 2:12-cv-00527, 2:13-cv-01395,  2:13-cv-01396, 2:14-cv-00229 (consolidated)  Magistrate Judge Dodge 

 CONSENT ORDER SETTLING INJUNCTIVE RELIEF CLAIMS AND  RESERVING OTHER CLAIMS FOR FUTURE ADJUDICATION  
WHEREAS, on March 20, 2012 and May 20, 2012, after notice to PPG Industries, Inc. 

(PPG), the United States Environmental Protection Agency, and the Pennsylvania Department of 
Environmental Protection (PADEP or the Department), PennEnvironment and Sierra Club 
(collectively, plaintiffs) filed this citizen suit against PPG alleging, inter alia, violations of the 
Clean Water Act, 33 U.S.C. 1251, et seq., the Clean Streams Law, 35 P.S. 691.1, et seq., and that 
conditions at the PPG Waste Site (or the Site) may present an imminent and substantial 
endangerment to health and/or environment under Section 7002(a)(1)(B) of the Resource 
Conservation and Recovery Act, 42 U.S.C. 6972(a)(1)(B); 

WHEREAS, the Court consolidated plaintiffs’ complaints and amended complaints in 
Civil Action Nos. 2:12-cv-00527, 2:13-cv-01395, 2:13-cv-01396, and 2:14-cv-00229 under Civ. 
No. 2:12-cv-00342; 

WHEREAS, plaintiffs joined the Borough of Ford City (Ford City) and the Buffalo & 
Pittsburgh Railroad, Inc. (the Railroad).  Plaintiffs have not asserted claims against Ford City or 
the Railroad; 
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WHEREAS, the Parties to this Consent Settlement each believe that it is in their mutual 
interest to move forward productively to resolve their differences so that environmental 
remediation at the Site that ensures the protection of human health and the environment can be 
expeditiously implemented and protected in perpetuity; 

WHEREAS, each of the actions required under this Consent Settlement have been fully 
considered by the Parties as a means to accomplish the aforesaid purposes; 

NOW, THEREFORE, IT IS HEREBY AGREED, ORDERED AND DECREED AS 
FOLLOWS: 

I. DEFINITIONS 
For purposes of this Consent Settlement, the following terms shall have the meanings set 

forth in paragraphs 1-8: 
1. 2019 Consent Order and Agreement shall mean the Consent Order and 

Agreement entered into by PPG and the Pennsylvania Department of Environmental Protection 
(PADEP or the Department) on April 2, 2019 and filed with the Court at ECF No. 409-1.  The 
Consent Order and Agreement is appended to this Consent Settlement as Appendix 1.  

2. Consent Settlement shall mean this Consent Order Settling Injunctive Relief 
Claims and Reserving Other Claims for Future Adjudication. 

3. Department or PADEP shall mean the Pennsylvania Department of 
Environmental Protection or any successor thereto. 

4. First Amendment shall mean the First Amendment to the 2019 Consent Order and 
Agreement entered into by PPG, and the Department on November 4, 2020, and appended to this 
Consent Settlement as Appendix 2.  The First Amendment together with the 2019 Consent Order 
and Agreement are hereinafter referred to collectively as the “2019 Consent Order and Agreement 
as Amended.” 
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5. National Pollutant Discharge Elimination System or NPDES Permit shall mean 
any permit issued pursuant to the Clean Water Act, 33 U.S.C. 1251, et seq., or any equivalent 
thereof addressing discharges from the Site. 

6. Parties shall collectively mean PPG and the Plaintiffs unless otherwise specified. 
7. Plaintiffs shall collectively mean PennEnvironment and Sierra Club, the plaintiffs 

in the above-captioned action. 
8. PPG shall mean PPG Industries, Inc. 

II. SCOPE, JURISDICTION, AND CLAIMS RESOLVED 
9. This Court has jurisdiction over the Parties and subject matter of this litigation 

pursuant to Section 7002 of RCRA, Section 505 of the Clean Water Act, and 28 U.S.C. 1367 with 
respect to the Pennsylvania Clean Streams Law claims. 

10. For purposes of this Consent Settlement, the consolidated complaints, as amended, 
each state claims upon which relief may be granted against PPG. 

11. This Consent Settlement resolves, settles, and satisfies all claims by Plaintiffs 
against PPG under Plaintiffs’ consolidated complaints and amended complaints under Civ. No. 

2:12-cv-00342, including those claims regarding the waste and the contamination of the surface 
water, wetlands, sediments, stormwater, groundwater, soil, vegetation, talus, and mulch on and/or 
in the vicinity of the PPG Waste Site, with the exception of (i) PPG’s liability for and the amount 
of the civil penalty, if any, to be imposed under the Clean Water Act, and (ii) PPG’s liability for 

and the amount of litigation costs, if any, including attorneys’ fees and expert witness’ fees under 

33 U.S.C. 1365(d) and 42 U.S.C. 6972(e).  As set forth in paragraphs 28 and 29 of this Consent 
Settlement, the Court retains jurisdiction to resolve the issues related to the civil penalty and 
litigation costs. 
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III. SITE REMEDIATION AND FINANCIAL ASSURANCES 
12. PPG shall be responsible for and shall undertake the remediation set forth in the 

2019 Consent Order and Agreement as Amended at its sole cost and expense.   
13. PPG shall include in the Revised Cleanup Plan required by paragraph 3(b) of the 

2019 Consent Order and Agreement as Amended and secure approval from the Department of the 
following enhancements as part of the remedy required to be implemented under Section I of the 
2019 Consent Order and Agreement entitled “PPG Implementation of the SWDA/SWDA Annex 

Portion of the Act 2 Cleanup Plan”:  
a. the SWDA/SWDA Annex Cleanup area shall be extended to include the areas 

identified in the figure attached as Appendix 3 to this Consent Settlement; and  
b. the soil cover for the entirety of the areas proposed for geotextile/soil cover to be 

covered as identified in Appendix 3 to this Consent Settlement shall be a minimum of 12 inches. 
14. PPG shall complete construction of the SWDA/SWDA Annex Portion of the 

Department approved Revised Cleanup Plan required by Paragraph 3 of the 2019 Consent Order 
and Agreement as Amended within two (2) years of receiving all permits and approvals necessary 
to implement said remedy.  

15. PPG shall include in the Revised Cleanup Plan required by paragraph 4(a) of the 
2019 Consent Order and Agreement as Amended and secure approval from the Department of the 
following enhancements as part of the remedy required to be implemented under Section II of the 
2019 Consent Order and Agreement entitled “PPG Implementation of the Revised Treatment Plan 

Report Portion of the Act 2 Cleanup Plan” (ECF Nos. 392-1 through 392-4):   
a. a shallow collection trench at the base of the southeastern portion of the SLA as 

depicted on the figures attached as Appendices 4 and 5 to this Consent Settlement.  Such trench 
shall be designed to prevent the infiltration of non-impacted surface waters.  Waters removed from 
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this trench shall be conveyed to the treatment system required by the 2019 Consent Order and 
Agreement as Amended;  

b. a collection trench in the northwestern portion of the SLA as depicted on the figures 
attached as Appendix 6 to this Consent Settlement.  Such trench shall be designed to prevent the 
infiltration of non-impacted surface waters.  Water removed from this trench shall be conveyed to 
the treatment system required by the 2019 Consent Order and Agreement as Amended; 

c. five vertical extraction wells spaced approximately 45 feet apart in the southeast 
corner of the SLA as depicted on the figures attached as Appendices 4 and 5 to this Consent 
Settlement.  Water removed from these wells shall be conveyed to the treatment system required 
by the 2019 Consent Order and Agreement as Amended;   

d. six vertical extraction wells spaced approximately 25 feet apart in the south central 
portion of the SLA as depicted on the figures attached as Appendices 4 and 5 to this Consent 
Settlement.  Said extraction wells shall provide overlapping capture zones for the area at the 
western terminus of the interceptor trench and waters removed from these wells shall be conveyed 
to the treatment system required by the 2019 Consent Order and Agreement as Amended;  

e. the western slope seep collection system that is conceptually depicted on the figures 
that are attached as Appendices 4 and 5 to this Consent Settlement shall collect elevated pH 
impacted seeps, if any, associated with the areas designated as Wetlands 21 and 22 and the seeps 
associated with Outfalls 005, 006, 007, 018, 019, 020, 021, and 022 as shown on the figure attached 
as Appendix 5 to this Consent Settlement.  Provided further that the waters removed from this 
collection  system shall be conveyed to the treatment system required by the 2019 Consent Order 
and Agreement as Amended, and the collection points shall include anti-seep collars that extend 
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sufficiently below the pipe to prevent seepage beyond the collar as conceptually depicted in the 
figure attached as Appendix 7 to this Consent Settlement;  

f. flow meters that independently record the flow from the eastern segment of the 
interceptor trench, the southern segment of the interceptor trench, the northwestern collection 
trench, and the western slope collection system; and  

g. the treatment system required by the 2019 Consent Order and Agreement as 
Amended shall include a two-stage pH control or adjustment system as conceptually depicted on 
the schematic attached as Appendix 8 to this Consent Settlement.  

16. Consistent with the schedule applicable to the SWDA/SWDA Annex under Section 
I, Paragraph 3 of the 2019 Consent Order and Agreement as Amended, PPG shall install a 
minimum of 12 inches of clean topsoil in all SLA areas lacking robust vegetation located within 
the areas of disturbance depicted in the site permits.  The installed topsoil shall be vegetated and 
may be augmented to enhance the growth of vegetation.  

17. Beginning on the effective date of the First Amendment and continuing for two (2) 
years after startup of the Enhanced Collection and Treatment System required to be installed 
pursuant to the 2019 Consent Order and Agreement as Amended, PPG shall monitor monthly the 
water level at each existing internal SLA well and piezometer included in the SLA Monitoring 
Plan that is to be included as part of the Revised Cleanup Plan required by Paragraph 4.a.ix of the 
2019 Consent Order and Agreement as Amended.   At the conclusion of two (2) years, the 
monitoring frequency shall reduce to quarterly.  After five (5) years of quarterly monitoring, PPG 
may request further reduction in the frequency or elimination of the monitoring altogether by 
submitting a request to PADEP with a copy notifying Plaintiffs of the request, so that Plaintiffs 
have an opportunity to comment on the request and challenge any decision PADEP may make 
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with regard to the request.  All such monitoring data shall be included with the quarterly Progress 
Reports required by the 2019 Consent Order and Agreement as Amended. 

18. Beginning nine (9) months after the startup of the Enhanced Collection and 
Treatment System required to be installed pursuant to the 2019 Consent Order and Agreement as 
Amended, PPG shall monitor pH at each railroad culvert that is identified on the figure that is 
attached as Appendix 9 to this Consent Settlement in accordance with the same schedule required 
by the NPDES Permit for monitoring Outfall 004.  Provided further, that such sampling shall be 
conducted on an established schedule and the weather conditions shall be recorded and provided 
with the monitoring data.  In the event that an unpermitted discharge is identified that has a pH 
greater than 9.0 S.U. during the sampling of these culverts, PPG shall address such discharge 
pursuant to the requirements and schedule established by Paragraph 5(d) of the First Amendment. 
If after full implementation of the remedy required by the 2019 Consent Order and Agreement as 
Amended, the pH at the monitored culverts is consistently less than 9.0 S.U., then said monitoring 
may be discontinued consistent with the terms of the 2019 Consent Order and Agreement as 
Amended.  All such monitoring data shall be included with the quarterly Progress Reports required 
by the 2019 Consent Order and Agreement as Amended.  

19. Beginning on the effective date of the First Amendment and continuing for two (2) 
years after startup of the Enhanced Collection and Treatment System required to be installed 
pursuant to the 2019 Consent Order and Agreement as Amended, PPG shall monitor pH on a 
monthly basis at the emergence of the seeps associated with W2, W3, and W20 as identified in the 
figure attached as Appendix 10 to this Consent Settlement.  Such monitoring shall not be conducted 
during a precipitation event.  In the event that an unpermitted discharge is identified that has a pH 
greater than 9.0 S.U. during the sampling at the emergence of these seeps, PPG shall address such 
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discharge pursuant to the requirements and schedule established by Paragraph 5(d) of the First 
Amendment.  If after full implementation of the remedy required by the 2019 Consent Order and 
Agreement as Amended, the pH at the emergence of such seeps is consistently less than 9.0 S.U., 
then said monitoring may be discontinued consistent with the terms of the 2019 Consent Order 
and Agreement as Amended.  All such monitoring data shall be included in the quarterly Progress 
Reports required by the 2019 Consent Order and Agreement as Amended.   

20. PPG shall hold an NPDES Permit for the Site for as long as the NPDES Permit 
system or its equivalent is in effect and such system requires a permit for discharges from the Site.  
PPG shall submit a permit renewal application 180 days prior to the expiration of its NPDES 
Permit and shall file a renewal application for any future NPDES Permits for the Site thereafter as 
required by applicable laws and regulations. 

21. PPG shall provide Plaintiffs with the quarterly Progress Reports required by the 
2019 Consent Order and Agreement as Amended at the same time they are provided to the 
Department. 

22. PPG shall provide the financial assurances as required by Paragraph 13 of the First 
Amendment.  PPG shall provide Plaintiffs with the initial financial assurances documentation 
submitted to the Department at the same time that it makes such submission to the Department.  
PPG shall provide Plaintiffs with annual valuations of the remedial cost for the financial assurances 
at the same time that each financial assurance instrument is renewed, replaced, and/or substituted 
and at the same time PPG responds to any request by the Department for an update or change to 
the valuation. Provided further, that in lieu of an annual valuation, where PPG is not seeking a 
change, and has determined that no change in the amount of financial assurances is warranted, 
PPG may provide Plaintiffs with a professional engineer’s certification representing that no change 
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in circumstance or conditions related to the implementation or long term maintenance and 
operation of the remedy has occurred that has materially changed the underlying assumptions and 
estimates that were submitted to support the amount of financial assurance most recently approved 
by PADEP.  PPG shall provide notice to Plaintiffs of all decisions made by the Department 
regarding the financial assurances.  PPG shall provide notice to Plaintiffs of any request to 
substitute or change the form of the financial assurance under the First Amendment.  In no event 
shall the form of such financial assurance be based upon a financial test of net worth and/or 
corporate guarantee.   Plaintiffs reserve the right to challenge any substitute or change in the form 
of the financial assurance under applicable law.  PPG shall not substitute or change the form of the 
financial assurances prior to the issuance of a final decision on any challenge to the Department’s 

decision, whether it entails an administrative and/or judicial review. If Plaintiffs fail to timely 
challenge the Department’s decision, PPG may then substitute or change the form of the financial 

assurances consistent with the Department’s decision.  Unless otherwise specified, notice required 
under this paragraph shall be provided by PPG within five (5) business days of the event requiring 
notice to Plaintiffs.  

IV. SETTLEMENT OF NPDES APPEAL  
23.  Within five (5) business days of the entry of this Consent Settlement, Plaintiffs and 

PPG shall present to the Department a settlement agreement resolving the  Plaintiffs’ appeal of the 
NPDES Permit pending before the Pennsylvania Environmental Hearing Board at EHB Docket 
No. 2020-015-B that has been executed by both Plaintiffs and PPG.  Within five (5) business days 
of execution of that agreement by the Department, Plaintiffs shall take the necessary steps to notify 
the Board that the case has been settled, provide the Board with a copy of the settlement agreement 
for inclusion in the record, and request that the docket be marked settled. 
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V. ACCESS TO THE SITE  
24.  PPG, Ford City, and the Railroad shall take such actions as are reasonable,  

necessary and appropriate to assure that Plaintiffs have reasonable access to the Site for purposes 
of Plaintiffs inspecting the remedy and compliance with the terms of the 2019 Consent Order and 
Agreement, the First Amendment, and the NPDES Permit. Plaintiffs shall comply with the 
Declaration of Restrictive Covenants and Grant of Access Rights, recorded in the Armstrong 
County Recorder of Deeds on October 28, 2002, at Record Book No. 2487, pp. 0234-0243, and 
the draft Environmental Covenant, filed at ECF No. 392-3, pp. 1816-1823 and as modified 
pursuant to paragraph 25 (collectively “the Covenants”), to the extent Plaintiffs’ access and 

activities at the Site are subject to or covered by the Covenants.  In providing access to and/or 
accommodating a request for access by Plaintiffs, PPG, Ford City, and the Railroad shall not be 
required to take any action that would violate or be inconsistent with the Covenants.  No 
replacement or additional environmental/restrictive covenant shall alter or restrict Plaintiffs’ 

access any further than it may be under the Covenants without the consent of Plaintiffs. Access 
shall be granted to Plaintiffs upon reasonable notice and subject to reasonable conditions regarding 
safety and insurance and/or financial responsibility with respect to the Railroad, Ford City and 
PPG as the case may be.  Provided further that PPG, Ford City and the Railroad shall take such 
actions as are necessary to assure that any successor owner, transferee, or assignee of their 
respective properties within the Site provide like access to Plaintiffs for such purposes. 

25. PPG shall submit to the Department draft Environmental Covenants that meet the 
requirements of paragraph 7(a) of the 2019 Consent Order and Agreement as Amended as set forth 
below:  

7. a. Draft environmental covenants, with PPG, the Railroad, and Ford City as signatories, that demonstrate present or intended compliance with Act 2, the NPDES permit, the content, notice, execution and recording requirements pursuant 
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to the Uniform Environmental Covenants Act (“UECA”), 27 Pa. C.S. §§ 6501 – 6517, and Department regulations and policy promulgated thereunder. The Environmental Covenants shall contain express language requiring current and all future owners of the Site to abide by the activity and use limitations. The Environmental Covenants shall contain express language that grants to the Department and its duly authorized representatives and contractors the right to access the Property to monitor, operate, maintain, and replace the Enhanced Collection and Treatment System required by the Consent Order and Agreement, as Amended. 
VI. REPORTS TO COURT 

26. Beginning ninety (90) days after the entry of this Consent Settlement and 
continuing for three (3) years thereafter, PPG shall submit quarterly progress reports to the Court.  
Such reports may be the same as the reports submitted to the Department under the 2019 Consent 
Order and Agreement as Amended, but are not required to be the same. 

VII. SEDIMENTS 
27.  Within thirty (30) days of entry of this Consent Settlement, PPG shall pay two 

hundred fifty thousand dollars ($250,000.00) to the Stroud Water Research Center in consideration 
of resolution of Plaintiffs’ claims regarding the river and wetland sediments. 

VIII. CIVIL PENALTY 
28. The Parties have been unable to resolve their dispute regarding any civil penalty 

payable under 33 U.S.C. 1365(a) and 1319(d).  Accordingly, pursuant to a scheduling order to be 
issued by this Court after entry of this Consent Settlement, PPG’s liability for and the amount of 
the civil penalty, if any, to be imposed under the Clean Water Act will be litigated by the Parties.  
Such litigation may include PPG and Plaintiffs filing motions seeking summary judgment on the 
issues related to civil penalty liability in this case.   
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 IX. LITIGATION COSTS 
29. The Parties have been unable to resolve their dispute regarding the amount of 

litigation costs, if any, payable to Plaintiffs and their counsel pursuant to 33 U.S.C. 1365(d) and 
42 U.S.C. 6972(e).  Plaintiffs do not concede that resolution of the issues related to civil penalties 
under the Clean Water Act are a prerequisite to the award of litigation costs to them under 
applicable law.  However, in order to allow for the efficient resolution by the Court of the 
outstanding disputes between the parties, Plaintiffs shall file their application for an award of 
litigation costs only after final resolution of all civil penalty issues under paragraph 28 above, has 
been completed through all available levels of judicial review.  Plaintiffs’ time for filing such 
application is extended until sixty (60) days after such final resolution.  Provided, however, that 
Plaintiffs have the option of seeking an award of the portion of their litigation costs unrelated to 
the civil penalty issues at any time, but no earlier than one (1) year after the entry of this Consent 
Settlement.   

X. GENERAL PROVISIONS 
30. All correspondence with and documentation due to Plaintiffs under this Consent 

Settlement shall reference this litigation and shall be sent via electronic and first-class mail to: 
PennEnvironment c/o David Masur 1831 Murray Ave., Ste. 216 Pittsburgh, PA 15217 E-mail: david@pennenvironment.org  

Sierra Club, Pennsylvania Chapter c/o Chapter Director PO Box 606 Harrisburg, PA 17108 E-mail: pennsylvania.chapter@sierraclub.org  
A copy of all correspondence with and documentation due to Plaintiffs under this Consent 

Settlement shall reference this litigation and shall be sent via electronic and first-class mail to: 
Carolyn Smith Pravlik Nicholas Soares Terris, Pravlik & Millian, LLP 1816 12th Street NW, Suite 303 
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Washington, DC 20009 E-mail: cpravlik@tpmlaw.com E-mail: nsoares@tpmlaw.com  Plaintiffs shall notify PPG and its counsel whenever there is a change in this contact 
information.  Such notice shall be sent via electronic and first-class mail to: 

Mark Terril Corporate Director Environmental Affairs PPG Industries, Inc. 1 PPG Place Pittsburgh, PA 15272 Phone: 412-434-2708 E-mail: terril@ppg.com  Richard S. Wiedman, Esq. Babst Calland Two Gateway Center Pittsburgh, PA 15222 Phone: (412) 394-5400 E-mail: rwiedman@babstcalland.com   31. This Consent Settlement shall be binding upon and shall inure to the benefit of the 
successors, assigns, heirs, corporate parents, subsidiaries, and affiliates of each Party.  No 
assignment or delegation of the obligations hereunder shall release the assigning Party from its 
obligations under this Consent Settlement. 

32. The Court shall retain jurisdiction over the matters addressed in this Consent 
Settlement for purposes of enabling the Parties to apply to the Court for any further order as may 
be necessary to construe, carry out, or enforce the terms of this Consent Settlement. 

33. Upon entry of this Consent Settlement, Ford City and the Railroad shall be 
dismissed from this action, subject to being re-joined by motion, individually or collectively, for 
proceedings under paragraph 32 of this Consent Settlement. 
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34. Questions regarding the interpretation of this Consent Settlement shall not be 
resolved against any Party on the ground that this Consent Settlement has been drafted by that 
Party.  This Consent Settlement is the result of review, negotiation, and compromise by each Party. 

35. The undersigned representative for each Party represents, certifies, and warrants 
that he or she is duly authorized by the Party whom he or she represents to enter into the terms of 
this Consent Settlement and bind such Party legally to this Consent Settlement. 

36. This Consent Settlement may be modified by mutual agreement of the Parties but 
such agreement must be in writing, duly and properly signed by all Parties, and shall be submitted 
to the Court for approval. 

37. This Consent Settlement contains the entire agreement between the Parties relating 
to the subject matters addressed herein and supersedes all prior written and oral agreements and 
understandings between the Parties.  Each Party expressly acknowledges and represents that in 
entering into this Consent Settlement, it is not relying upon any statement, representation, 
agreement or understanding that is not contained in this Consent Settlement. 
Consented to and approved for entry:  
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  /s/ Carolyn Smith Pravlik                      Tina O. Miller    PA ID No. 71101  Reisinger Comber & Miller, LLC 300 Koppers Building 436 Seventh Avenue Pittsburgh, PA 15219 (412) 894-1380  Carolyn Smith Pravlik (admitted pro hac vice) Patrick A. Sheldon (admitted pro hac vice) Nicholas Soares (admitted pro hac vice) Terris, Pravlik & Millian, LLP 1816 12th Street, NW, Suite 303 Washington, DC 20009-4422 (202) 682-2100 cpravlik@tpmlaw.com  Counsel for Plaintiffs  

 /s/ Richard S. Wiedman                       Richard S. Wiedman    PA ID No. 33358 
BABST CALLAND Two Gateway Center Pittsburgh, PA 15222 O 412.394.5400 D 412.394.6981 rwiedman@babstcalland.com   Paul D. Steinman     PA ID No. 49730  COZEN O'CONNOR One Oxford Centre 301 Grant Street, 41st Floor Pittsburgh, PA 15219 P: 412-620-6544  F: 412-275-2364  psteinman@cozen.com  Attorneys for Defendant, PPG Industries, Inc.     /s/ Paul K. Stockman                                        Paul K. Stockman     Pa. ID No. 66951  KAZMAREK MOWREY CLOUD LASETER LLP One PPG Place, Suite 3100 Pittsburgh, Pennsylvania 15222 (404) 333-0752 pstockman@kmcllaw.com  Counsel for Defendant Buffalo & Pittsburgh Railroad, Inc. 

  /s/ Alan S. Miller                                Alan S. Miller    Pa. Id. No. 36757 Amber L. Reiner Skovdal    Pa. Id. No. 315998  HOUSTONHARBAUGH Three Gateway Center 401 Liberty Avenue, 22nd Floor Pittsburgh, PA 15222 (412)281-5060 milleras@hh-law.com  Counsel for Defendant Borough of Ford City      
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APPROVED AND ENTERED as an Order of the Court, this _____ day of _______ 
2021. 
                                                    Patricia L. Dodge United States Magistrate Judge   
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1Appendix 2 to the Consent Order Settling Injunctive Relief Claims and Reserving Other Claims 
for Future Adjudication is the First Amendment to the Consent Order and Agreement between 
PPG and the Pennsylvania Department of Environmental Protection.  The attachments to the First 
Amendment have not been included with Appendix 2 because they are the same documents as 
Appendices 3 through 10 of the Consent Order Settling Injunctive Relief Claims and Reserving 
Other Claims for Future Adjudication. This table of contents to the appendices shows which 
appendices are the attachments to the First Amendment. 
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APPENDIX 2
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COMMONWEALTH OF PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION   In the Matter of:  PPG Industries, Inc.     : Ford City Disposal Site    : The Clean Streams Law Slurry Lagoon Area     : Solid Waste Management Act Solid Waste Disposal Area and Annex  : Land Recycling Act Cadogan and North Buffalo Townships  : Armstrong County, PA    :   FIRST AMENDMENT TO 2019 CONSENT ORDER AND AGREEMENT   This First Amendment to the 2019 Consent Order and Agreement (“First Amendment”) 

is entered into this   day of   , 2020 by and between the Commonwealth of 
Pennsylvania Department of Environmental Protection (“Department”) and PPG Industries, Inc. 
(“PPG”). 

Findings 
The Department has found and determined the following:  Background  A. On April 2, 2019, the Department and PPG entered into a Consent Order and 

Agreement (hereinafter “2019 Consent Order and Agreement”) concerning the referenced site.  

The site is designated by the Department’s Environmental Cleanup Program as LRP#5-3-927-
11151. 

B. In a settlement of a third-party lawsuit in Federal Court (PennEnvironment v. PPG 
Industries, Inc., No. 12-0342 (W.D. Pa.)), PPG agreed to certain additional monitoring 
requirements and modifications to the proposed site remedy and has requested to amend the 2019 
Consent Order and Agreement to reflect the settlement. The modifications to the site remedy are 

4th             November
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detailed in drawings attached to this First Amendment as Attachments 1 through 8, which are 
hereby incorporated by reference. 

C. The 2019 Consent Order and Agreement is amended by this First Amendment and 
shall hereby be referred to collectively as the “Consent Order and Agreement, as amended.” 

 
After full and complete negotiation of all matters set forth in this First Amendment and 

upon mutual exchange of covenants contained herein, the parties desiring to avoid litigation and 
intending to be legally bound, it is hereby ORDERED by the Department and AGREED to by 
PPG as follows: 

1. Authority.  This First Amendment to the 2019 Consent Order and Agreement is 
an Order of the Department authorized and issued pursuant to The Clean Streams Law, Act of 
June 22, 1937, P.L. 1987, as amended, 35 P.S.§§ 691.1 – 691.1001 (“The Clean Streams Law”); 

the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 
§§ 6018.101 – 6018.1003; the Land Recycling and Environmental Remediation Standards Act, 
Act of May 19, 1995, P.L. 4, No. 1995-2, 35 P.S. §§ 6026.101 – 6026.909 (“Act 2”); Section 

1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 
510-17; and the rules and regulations promulgated thereunder. Pursuant to a delegation from the 
United States Environmental Protection Agency (“EPA”), the Department also administers and is 
the primary enforcement authority for the National Pollutant Discharge Elimination System 
(“NPDES”) Program of the Federal Water Pollution Control Act, 33 U.S.C. § 1342 (also known 
as the Clean Water Act “CWA”).  Pursuant to formal authorization by EPA and a Memorandum 
of Understanding, the Department also administers and is the primary enforcement authority for 
the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6901 et seq., and has 
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agreed to ensure that all response activities conducted under Act 2 protect human health and the 
environment and comply with all applicable Federal law, including RCRA. 

2. Findings. 
a. PPG agrees that the findings in Paragraphs A through C are true and 

correct and, in any matter or proceeding involving PPG and the Department, PPG shall not 
challenge the accuracy or validity of these findings. 

b. The parties do not authorize any other persons to use the findings in this 
First Amendment in any matter or proceeding. 

3. Paragraph 3 of the 2019 Consent Order and Agreement is hereby replaced in its 
entirety with the following text: 

PPG shall implement the SWDA/SWDA Annex portion of the Department-approved Act 2 
Cleanup Plan submitted by PPG pursuant to Act 2, according to the following schedule: 

3.a. Within ninety (90) days of the execution of this First Amendment, PPG 
shall complete any remaining investigation activities at the SWDA/SWDA Annex 
included in the Cleanup Plan, including complete reconnaissance of the 
SWDA/SWDA Annex for slope stability assessment and complete delineation 
sampling for arsenic; 
3.b. Within thirty (30) days of the execution of this First Amendment, PPG 
shall submit a Revised Cleanup Plan to the Department for review and approval. 
The Revised Cleanup Plan shall include, but not be limited to the following 
additions: 

i. The SWDA/SWDA Annex cleanup area shall be extended to include 
the areas identified in the figure attached as Attachment 1 to this 
First Amendment; 
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ii. The soil cover for the entirety of the areas proposed for 
geotextile/soil cover to be covered as identified in Attachment 1 to 
this First Amendment shall be a minimum of 12 inches; 

3.c. PPG shall correct all deficiencies in the Revised Cleanup Plan noted by 
the Department within the time frame set forth in the Department’s notice of 
deficiency. 
3.d. Within ten (10) days of Department approval of the Revised Cleanup Plan 
submitted pursuant to Paragraph 3.b, above, PPG shall request a pre-application 
permit meeting with the Department. Within ninety (90) days after having the pre- 
application meeting with the Department, PPG shall submit full and complete 
applications for all permits necessary to complete the remedial tasks included in 
the Revised Cleanup Plan at the SWDA/SWDA Annex, and shall correct all 
deficiencies noted by the Department within the timeframe set forth in the 
Department’s notice of deficiency, except those deficiencies requesting 
information and approvals from other agencies. 
3.e. Within two-hundred seventy (270) days of receiving all permits and 
approvals needed to complete a remedial task included in the Revised Cleanup 
Plan at the SWDA/SWDA Annex, PPG shall initiate the remedial task for which 
the permits and approvals have been issued. 
3.f. PPG shall complete all remedial tasks included in the Revised Cleanup 
Plan at the SWDA/SWDA Annex within two (2) years of receiving all permits and 
approvals necessary to implement said remedy. 

4. Paragraph 4 of the 2019 Consent Order and Agreement is hereby replaced in its 
entirety with the following text: 
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PPG shall implement the approved Revised Treatment Plan Report portion of the 
Department-approved Act 2 Cleanup Plan, including the additional remedial measures 
identified in the March 2020 Water Quality Management permit application, according 
to the following schedule: 

4.a. Within thirty (30) days of the execution of this First Amendment, PPG 
shall submit a Revised Cleanup Plan to the Department for review and approval. 
The Revised Cleanup Plan shall include, but not be limited to the following 
additions consistent with the additional remedial measures identified in the 
March 2020 Water Quality Management permit application: 

i. Installation and operation of a shallow collection trench at the 
base of the southeastern portion of the SLA as depicted on the figures 
attached as Attachments 2 and 3 to this First Amendment. Such trench 
shall be designed to prevent the infiltration of non-impacted surface 
waters. Construction details of this collection system and expected 
pumping rates shall be included.  Water removed from this trench shall be 
conveyed to the treatment system required by the Consent Order and 
Agreement, as amended; 
ii. Installation and operation of a collection trench in the 
northwestern portion of the SLA as depicted on the figures attached as 
Attachment 4 to this First Amendment.  Such trench shall be designed to 
prevent the infiltration of non-impacted surface waters. Construction 
details of this collection system and expected pumping rates shall be 
included.  Water removed from this trench shall be conveyed to the 
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treatment system required by the Consent Order and Agreement, as 
amended; 
iii. Installation and operation of five vertical extraction wells spaced 
approximately forty-five feet apart in the southeast corner of the SLA as 
depicted on the figures attached as Attachments 2 and 3 to this First 
Amendment. Construction details of the extraction wells and expected 
pumping rates shall be included.  Water removed from these wells shall be 
conveyed to the treatment system required by the Consent Order and 
Agreement, as amended; 
iv. Installation and operation of six vertical extraction wells spaced 
approximately twenty-five feet apart in the south-central portion of the 
SLA as depicted on the figures attached as Attachments 2 and 3 to this 
First Amendment. Construction details of the extraction wells and 
expected pumping rates shall be included. Water removed from these wells 
shall be conveyed to the treatment system required by the Consent Order 
and Agreement, as amended; 
v. Installation and operation of the western slope seep collection 
system that is conceptually depicted on the figures that are attached as 
Attachments 2 and 3 to this First Amendment intended to collect elevated 
pH impacted seeps, if any, associated with the areas designated as 
Wetlands 21 and 22 and the seeps associated with Outfalls 005, 006, 007, 
018, 019, 020, 021, and 022 as shown on the figure attached as 
Attachment 3 to this First Amendment. Construction details of the 
collection system and expected pumping rates shall be included. The 
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collection points shall include anti-seep collars that extend sufficiently 
below the pipe to prevent seepage beyond the collar as conceptually 
depicted in the figure attached as Attachment 5 to this First Amendment. 
Water removed from this collection system shall be conveyed to the 
treatment system required by the Consent Order and Agreement, as 
amended; 
vi. Installation and operation of flow meters that independently record 
the flow from the eastern segment of the interceptor trench, the southern 
segment of the interceptor trench, the northwestern collection trench, and 
the western slope collection system; and 
vii. Installation and operation of a treatment system that shall include 
a two-stage pH control or adjustment system as conceptually depicted on 
the schematic attached as Attachment 6 to this First Amendment. 
viii. Installation of a minimum of 12 inches of clean topsoil in all SLA 
areas within the designated areas of disturbance depicted in site permits 
that lack robust vegetation. The installed topsoil shall be vegetated and 
shall be augmented as necessary to enhance the growth of vegetation. 
ix. A SLA Monitoring plan that indicates how leachate levels will be 
monitored to aid in assessing performance of the Enhanced Collection and 
Treatment System.  The plan shall address the requirements of Paragraph 
5 of this First Amendment and shall identify the monitoring wells and 
piezometers within the SLA to be monitored, as well as a monitoring 
schedule based upon collection system installation, operation and 
performance. 
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x. Provision for on-site management on or within the SLA of excess 
spoils associated with the collection trench construction, if any.  Said plan 
shall provide the location, grading plan and cover plan for the on-site 
management of such excess trench construction spoils, if any, consistent 
with the requirements of subparagraph 4.a.viii above.  
xi. Provision for management of all ground or surface water 
encountered during the collection trench construction, if any.  Said plan 
shall provide details for the conveyance, storage, sampling, treatment and 
discharge location for all collected water. 

4.b. PPG shall correct all deficiencies in the Revised Cleanup Plan noted by 
the Department within the time frame set forth in the Department’s notice of 
deficiency. 
4.c. Within ninety (90) days of the Department’s approval of the Revised 
Cleanup Plan, PPG shall submit full and complete applications for all permits 
necessary to install all components of the Leachate Collection and Conveyance 
system as described in the Collection and Conveyance System – Interim Design 
Report and the Revised Cleanup Plan. 
4.d. Within one year of receiving all necessary permits, approvals, and 
authorizations to install the Leachate Collection and Conveyance System and 
install and operate the Treatment System, including the installation of Outfall 002 
in the Allegheny River, PPG shall complete installation and begin, and thereafter 
continue, operation of the Leachate Collection and Conveyance and Treatment 
Systems as described in the Collection and Conveyance System – Interim Design 
Report and the Revised Cleanup Plan. 
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4.e. PPG shall provide written notification of the startup of the Leachate 
Collection and Conveyance and Treatment Systems to the Department within five 
(5) days of the startup of the Leachate Collection and Conveyance and Treatment 
Systems. 

5. The following monitoring requirements shall be included in the SLA Monitoring 
plan required by Paragraph 4.a.ix of this First Amendment: 

a. Beginning on the effective date of this First Amendment and continuing for 
two (2) years after startup of the Enhanced Collection and Treatment System, 
PPG shall monitor monthly the water level at each internal SLA well and 
piezometer included in the SLA Monitoring plan. At the conclusion of two (2) 
years, the monthly monitoring frequency shall be reduced to quarterly 
monitoring. After five (5) years of quarterly monitoring, PPG may request either 
a further reduction in the monitoring frequency or elimination of the monitoring 
altogether, by submitting a request in writing to the Department. All such 
monitoring data shall be included with the quarterly Progress Reports required by 
the Consent Order and Agreement, as amended.  PPG agrees to waive all of its 
rights to appeal any decision the Department makes concerning monitoring 
requirements under this subparagraph. 
b. Beginning nine (9) months after the startup of the Enhanced Collection 
and Treatment System required to be installed pursuant to this Consent Order and 
Agreement, as amended, PPG shall monitor pH at each railroad culvert identified 
on the figure that is attached as Attachment 7 to this First Amendment in 
accordance with the same schedule required by the NPDES Permit for monitoring 
Outfall 004. PPG shall enter into the necessary legal agreements to gain access 
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and authorization to do so. PPG shall conduct sampling on an established 
schedule and shall record the weather conditions and provide this information 
with the monitoring data submitted to the Department.  All such monitoring data 
shall be included with the quarterly Progress Reports required by the 
Consent Order and Agreement, as amended.  After a minimum of five (5) years of 
monitoring, PPG may request a reduction in the frequency or elimination of the 
monitoring requirement altogether by submitting a request in writing to the 
Department.  PPG agrees to waive all of its rights to appeal any decision the 
Department makes concerning monitoring requirements under this subparagraph. 
c. Beginning on the effective date of the First Amendment and continuing for 
two (2) years after startup of the Enhanced Collection and Treatment System, 
PPG shall monitor pH on a monthly basis at the emergence of the seeps 
associated with W2, W3, and W20 as identified in the figure attached as 
Attachment 8 to this First Amendment. Such monitoring shall not be conducted 
during a precipitation event. At the conclusion of two (2) years, PPG may request 
an additional further reduction in the frequency or elimination of the monitoring 
requirement altogether by submitting a request in writing to the Department. All 
such monitoring data shall be included with the quarterly Progress Reports 
required by the Consent Order and Agreement, as amended.  PPG agrees to waive 
all of its rights to appeal any decision the Department makes concerning 
monitoring requirements under this subparagraph. 
d. In the event an unpermitted discharge is identified that has a pH greater 
than 9.0 S.U. during the sampling required in Paragraphs 5.b. or 5.c., above, 
beginning nine (9) months after startup of the Enhanced Collection and 
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Treatment System required to be installed pursuant to the Consent Order and 
Agreement, as amended, PPG shall submit a plan and schedule to collect and 
treat the discharge for Department review and approval within forty-five (45) 
days of sampling. PPG shall initiate the activities necessary to collect and treat 
the discharge within ninety (90) days after issuance of all permits or 
authorizations required for such activities and/or upon receipt of concurrence 
from the Department that it is authorized to proceed. Once authorized to proceed, 
PPG shall complete the required activities as expeditiously as possible. 

6. Paragraph 7.a. of the 2019 Consent Order and Agreement is hereby replaced with 
the following text: 

7. a. Draft environmental covenants, with PPG, the Railroad, and Ford City as 
signatories, that demonstrate present or intended compliance with Act 2, the 
NPDES permit, the content, notice, execution and recording requirements 
pursuant to the Uniform Environmental Covenants Act (“UECA”), 27 Pa. C.S. §§ 

6501 – 6517, and Department regulations and policy promulgated thereunder. 
The Environmental Covenants shall contain express language requiring current 
and all future owners of the Site to abide by the activity and use limitations. The 
Environmental Covenants shall contain express language that grants to the 
Department and its duly authorized representatives and contractors the right to 
access the Property to monitor, operate, maintain, and replace the Enhanced 
Collection and Treatment System required by the Consent Order and Agreement, 
as amended. 

7. Paragraph 15 of the 2019 Consent Order and Agreement is replaced with the 
following text: 
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15. Stipulated civil penalties shall be due automatically and without notice from 
the Department.  PPG shall submit the payment of stipulated penalties under 
Paragraph 12 on or before the fifteenth day of each succeeding month. PPG shall 
submit the Stipulated penalties due under Paragraph 13 as one payment for all 
stipulated penalties due for the preceding calendar quarter by April 15, July 15, 
October 15, and January 15 following the calendar quarter.  PPG shall submit 
Stipulated penalties under Paragraph 14 within fifteen (15) days after submitting 
a DMR that that results in stipulated penalties due. PPG shall submit a report 
with all penalty payments due under Paragraphs 12 through 14 that references 
the Site and includes a detailed description, in a spreadsheet format, of what 
stipulated penalties the payment includes.  All penalty payments shall reference 
the Site and shall be made by corporate check or the like, made payable to the 
“Commonwealth of Pennsylvania,” and sent to the Department in accordance 

with Paragraph 34, or sent by wire transfer to the account number provided by 
the Department for deposit by the Department into the appropriate special funds, 
as identified by the Department. 

8. Paragraph 34 of the 2019 Consent Order and Agreement is replaced with the 
following text: 

34. All correspondence with and submittals to the Department related to this 
Consent Order and Agreement, as amended, shall reference the Site and shall be 
addressed to: 
Compliance Specialist Clean Water Program Commonwealth of Pennsylvania, Department of Environmental Protection 400 Waterfront Drive Pittsburgh, PA. 15222 
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 A copy of all correspondence with the Department concerning this Consent 
Order and Agreement, as amended, shall reference the Site and shall be 
addressed to: 
Edward Stokan, Esq. Assistant Counsel, Office of Chief Counsel Commonwealth of Pennsylvania, Department of Environmental Protection 400 Waterfront Drive Pittsburgh, PA. 15222  

9. Paragraph 35 of the 2019 Consent Order and Agreement is replaced with the 
following text: 

 
35. All correspondence with and submittals to PPG related to this Consent 
Order and Agreement, as amended, shall reference the Site and shall be addressed 
to: 

Mark Terril Corporate Director Environmental Affairs PPG Industries, Inc. 1 PPG Place Pittsburgh, PA  15272 Phone: 412-434-2708 E-mail: terril@ppg.com  A copy of all correspondence with PPG concerning this Consent Order and 
Agreement, as amended, shall reference the Site and shall be addressed to: 

Richard S. Wiedman, Esq. Babst Calland Two Gateway Center Pittsburgh, PA  15222 Phone: (412) 394-5400 E-mail: rwiedman@babstcalland.com  
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PPG shall notify the Department whenever there is a change in the contact 
person’s name, title, or address. In addition, PPG agrees that the service of any 

notice or any legal process for any purpose under this Consent Order and 
Agreement, as amended, including its enforcement, may be made by mailing a 
copy by certified mail, return receipt requested, or by any overnight delivery 
service with standard tracking, to its attorney, whose name and address are 
contained in this paragraph. 

10. Paragraph 41 of the 2019 Consent Order and Agreement is replaced with the 
following text: 
 Except as provided in Paragraph 5 and any decision involving a disapproval or 

requested modification of a Final Report under Paragraph 7 or an Outfall 
Compliance Plan in Paragraph 6, or any decision regarding  PPG’s request for a 

substitution of financial assurance pursuant to Paragraph 13 of the First 
Amendment to this Consent Order and Agreement, any decision which the 
Department makes under the provisions of this Consent Order and Agreement, 
including a notice that stipulated civil penalties are due, is intended to be neither 
a final action under 25 Pa. Code Section 1021.2, nor an adjudication under 2 Pa. 
C.S. Section 101.  Any objection which PPG may have to the decision will be 
preserved until the Department enforces this First Amendment to the Consent 
Order and Agreement. 

11.  Within thirty (30) days of the execution of this First Amendment, PPG 
shall either submit for Department review and approval a revised Human Health Risk 
Assessment that reflects the changes to the Cleanup Plan required by this First Amendment or a 
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report certifying that the changes to the Cleanup Plan required by the First Amendment do not 
significantly alter the conclusions of the previously approved risk assessment. 

12. Within thirty (30) days of the execution of this First Amendment, PPG shall either 
submit for Department review and approval a revised Ecological Risk Assessment that reflects 
the changes to the Cleanup Plan required by the First Amendment or a report certifying that the 
changes to the Cleanup Plan required by the First Amendment do not significantly alter the 
conclusions of the previously approved risk assessment.   

13. Within thirty (30) days of the execution of this First Amendment, PPG shall 
submit documentation for the provision of financial assurances to the Department in an amount 
sufficient to secure the implementation and post-closure care, including without limitation long- 
term monitoring, operation and maintenance and replacement costs necessary to effectuate and 
maintain the remedy required by the 2019 Consent Order and Agreement and this First 
Amendment, or a revision of the remedy should the original fail, in perpetuity. Said financial 
assurances shall consist of an irrevocable letter(s) of credit and a standby trust in favor of the 
Department that conforms to the requirements of 25 PA Code Section 287, Subchapter E and/or 
letter of credit and standby trust provisions established by 40 CFR 264.143(d) and 264.145(d). 
The wording of the letter(s) of credit shall explicitly state that neither the letter(s) of credit nor 
the proceeds of the letter(s) of credit shall be considered the property of PPG or property of the 
estate in the event of PPG’s bankruptcy. PPG shall deliver to the Department the letter(s) of 
credit meeting the requirements of this paragraph within thirty (30) days of the Department’s 

approval of PPG’s documentation. PPG at its option may at any time thereafter request the 

Department to substitute all or part of the financial assurances provided hereunder with a 
different but equally secure form of financial assurance consistent with 25 Pa. Code Section 287, 
Subchapter E and/or letter of credit and standby trust provisions established by 40 CFR 
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264.143(d) and 264.145(d). Such alternative financial assurance may include, but is not limited 
to, a consent order and agreement requiring the establishment of a treatment trust to ensure 
adequate financial assurances of the remedial and post-remedial obligations required by the 2019 
Consent Order and Agreement and this First Amendment, including this paragraph, in perpetuity. 
Any such consent order and agreement and treatment trust shall conform to the requirements 
established by the Department’s Office of Chief Counsel at the time said alternative is requested.  

14. All other provisions of the 2019 Consent Order and Agreement not explicitly 
revised herein remain unchanged and specifically agreed to by PPG as constituting an Order 
from the Department. 

15. This First Amendment may be executed through counterpart signatures 
transmitted via electronic means. 

 
IN WITNESS WHEREOF, the parties hereto have caused this First Amendment to the 

2019 Consent Order and Agreement to be executed by their duly authorized representatives. The 
undersigned representatives of PPG certify under penalty of law, as provided by 18 Pa. C.S. 
§ 4904, that they are authorized to execute this First Amendment to the 2019 Consent Order and 
Agreement on behalf of PPG; that PPG consents to the entry of this First Amendment to the 
2019 Consent Order and Agreement as a final ORDER of the Department; and that PPG 
knowingly waives its rights to appeal this First Amendment to the 2019 Consent Order and 
Agreement and to challenge its content or validity, which rights may be available under Section 
4 of the Environmental Hearing Board Act, the Act of July 13, 1988, P.L. 530, No. 1988-94, 35 
P.S. § 7514; the Administrative Agency Law, 2 Pa. C.S. § 103(a) and Chapters 5A and 7A; or 
any other provision of law. Signature by PPG’s attorney certifies only that the agreement has 

been signed after consulting with counsel. 
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