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CLEAN WATER ACT ON TRIAL:
THE DEVASTATING POTENTIAL CONSEQUENCES OF SACKETT V. EPA

For the past 50 years, the Clean Water Act (CWA) has improved the condition of rivers, lakes,
wetlands, and other water bodies around the United States and prevented the pollution of
countless more. The Clean Water Act’s national protections—which don’t depend on local
politics or polluter influence in the place one happens to live—are essential.

Anthropocene Alliance

Despite the CWA’s tremendous success in improving water presents several representative case studies of the kinds
quality across the country, a threat to the law as we know of places that would be at risk of losing federal pollution

it looms: In Sackett v. Environmental Protection Agency safeguards. These include areas that the Army Corps found
(EPA), right-wing lobby groups and legal organizations, not to be covered by the Clean Water Act under a radically
along with an army of polluting industries, have asked the narrow rule adopted by the Trump administration, as well
Supreme Court to reinterpret the law in a way that would as areas where the watershed contains the kinds of water
exclude most of the nation’s streams and wetlands from bodies that the Supreme Court has now been asked to
federal safeguards against pollution. exclude from the law. But these cases are just a small sample

of what’s threatened; the majority of the nation’s streams
and wetlands could be excluded from protection under the
different arguments presented to roll back the law in the
Sackett case.

If the court sides with the plaintiffs or their industry
supporters in Sackett, it would put crucial water bodies at
risk of pollution or other forms of degradation. This paper
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Firefighters spray water onto a fire burning on the Cuyahoga River in Cleveland,
Ohio, on November 3, 1952.

HALF A CENTURY OF CLEAN WATER PROTECTIONS

By the 1960s, before the Clean Water Act, the health of

the nation’s waterways had deteriorated to an alarming
degree. Symbolic of their disastrous state was the Cuyahoga
River, running through Cleveland, Ohio, into Lake Erie; it
became so polluted with industrial waste in the 1950s and
1960s that it caught fire on more than one occasion.? In the
1960s, Lake Erie itself became so polluted from municipal
waste and agricultural runoff that some scientists declared
it biologically “dead.”® In 1969, some 26 million fish died

as a result of the contamination of Lake Thonotosassa in
Florida.* Industry discharged so much mercury into the
Detroit River that in-stream levels exceeded recommended
public health limits six times over.” Waterways in many
cities across the country were reduced to nothing more than
sewage receptacles for industrial and municipal waste. The
rate of wetlands loss from the 1950s to the 1970s was
approximately 450,000 acres per year.’

Buildings in Old Lewiston as seen from the South Bridge on the Androscoggin River

in Maine, June 1973.

Because of these and myriad other problems, Congress
passed the Clean Water Act in 1972.7 The law directs how
bodies of water must be protected from pollution and
cleaned up when they are contaminated, including:

B requiring facilities to develop plans to prevent and
respond to oil spills;

® establishing requirements for the disposal of sewage
sludge;

B requiring permits for, and limiting the discharge of,
industrial pollutants and municipal wastewater;

® requiring the cleanup of waters that are too polluted
for fishing or swimming; and

® regulating and mitigating dredge and fill activity that
buries streams, marshes, and other waters.

Countless water bodies that were once essentially open
sewers have now recovered, and the CWA has prevented
deterioration in many more.®

However, keeping our waterways clean is an ongoing
process—and we need the Clean Water Act to keep doing
its job. In fact, a 2022 Gallup poll found that more than 50
percent of respondents were worried a great deal about
pollution in rivers, lakes, and reservoirs, making surface
water pollution the number-two environmental concern.’

The Androscoggin River in Maine is an example of both how
much the law has accomplished and how much we need to
do. The river was once so filthy with industrial waste that

it inspired one of the Clean Water Act’s principal authors,
Senator Ed Muskie, to develop the law.'” The river has
rebounded dramatically since the CWA was passed, but
there is still room for improvement. Today, the Natural
Resources Council of Maine reports:

The river is much cleaner than it used to be and people
can now use it for recreation. But the river is still the
dirtiest of Maine’s major rivers and could be much
cleaner if the upstream mills invested in modern, widely
used pollution prevention technologies."

The Androscoggin River flowing past forest and farmland near Turner, Maine.
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The CWA provides key tools to make these kinds of
improvements, if it is fully and faithfully enforced; for
instance, the CWA requires dischargers to limit their
pollution to ensure that state-established standards for
water quality are met and requires EPA to set discharge
limits on an industry-by-industry basis that reflect
advancements in technology."”? Without the CWA’s
protections, however, advocates and pollution control
officials would lose their most powerful tool to push for
continued water quality improvements in the Androscoggin
and in water bodies across the country.

The Importance of Defining “Waters of the United States”
Under the Clean Water Act

The Clean Water Act regulates activities that affect

water quality in any “navigable waters,” which Congress
defined expansively as the “waters of the United States.”
Prior to the 2000s, presidential administrations, courts,
and agencies took a broad view of this definition, placing
virtually all water bodies in the United States under the
CWA'’s protection. In contrast, industrial facilities and other
polluters have long lobbied to keep that category as narrow
as possible. These corporate interests have typically focused
on excluding wetlands and non-perennial (i.e., seasonal and
rain-dependent) or small streams, often claiming that the
law protects only waters used for navigation.'

In the face of industry challenges, the Supreme Court
upheld the CWA’s protections for wetlands near streams,
rivers, and other water bodies in 1985." However, in 2001
and 2006, the court revisited the outer limits of the Clean
Water Act, leading to a narrowed working definition of
“waters of the United States.”” In particular, though the
1985 decision said that the use of the word navigable

in the CWA was of “limited import,” the later decisions
suggested that the term was an indication of the limits of
the law. Although the court decisions did not strike down
any regulations protecting waters, industry opponents
claimed the legal analysis in these decisions supported
dramatic rollbacks of Clean Water Act regulations.' In
response, the George W. Bush administration issued
public guidance outlining the protections of permanently
and seasonally flowing tributary streams, wetlands with
surface connections to those streams, and other waters
that scientific evidence indicated had a significant impact
on the physical, chemical, or biological condition of larger
waters downstream.'” These guidelines in fact represented
a retreat from prior agency practice, under which virtually
all water bodies in the country were protected. But they at
least directed agency experts to consider the functions that
different water bodies provided and to protect upstream
waters if scientific evidence showed they had significant
impacts on water quality.

Unfortunately, in subsequent years the Trump
administration embraced industry arguments and radically

weakened CWA protections by adopting the “Navigable
Waters Protection Rule” (NWPR), which completely
excluded precipitation-dependent streams and rivers and
huge swaths of wetlands from the regulatory definition of
“waters of the United States.”® The NWPR removed an
estimated 51 percent of the wetlands in the continental
United States from the CWA’s protection, along with at least
1.19 million miles of rain-dependent streams and rivers."
The NWPR was successfully challenged in the courts, and in
2022 the Biden administration moved to repeal and replace
the NWPR with rules that would largely return to the
longstanding Bush-era guidelines.?°

Sackett v. EPA Threatens the Scope of the CWA

On January 24, 2022, the Supreme Court announced it
would hear a new case about the scope of the Clean Water
Act, Sackett v. EPA, involving an Idaho couple represented
by the Pacific Legal Foundation, a right-wing organization
that has long fought against Clean Water Act regulations
(and many other environmental requirements). Although
the case technically involves only a single wetland area near
a large lake, the court may use this case to redefine what
kinds of streams, wetlands, and other water bodies count as
“waters of the United States” and are therefore protected by
the Clean Water Act from unregulated pollution.

The Sacketts, who ran an excavation company, filled in
wetlands on their property a stone’s throw from Priest Lake,
a large lake in northern Idaho renowned for recreational
activity.”! Water flows belowground from a large wetland
area known as the Kalispell Fen, through the Sackett
property, and into Priest Lake.? After finding that the fen
and the Sacketts’ wetlands significantly affect Priest Lake,
two federal courts ruled that the Clean Water Act’s water
quality safeguards applied to the wetlands.?® This analysis
was consistent with the Supreme Court’s 2006 decision
and with rulings of lower courts in similar cases around the
country.

But the Sacketts, their lawyers, and numerous CWA-
regulated industries argue that the Supreme Court
previously got it wrong. Specifically, the Sacketts claim that
the Clean Water Act can only “regulate traditional navigable
waters, as well as intrastate navigable waters over which
interstate commerce could pass, plus the non-navigable
wetlands inseparably bound up with such waters—but no
more.”?* That is, only waters on which a boat could float,
plus a smattering of wetlands. Other entities supporting

the Sacketts argue for a slight variation on their approach,
pushing for an interpretation that would deny protections
to streams that are periodically or ordinarily dry and
wetlands that lack surface water connections to other
covered waters (even if extensive other connections exist);
this interpretation would mimic the Trump administration’s
devastating NWPR regulation.”®
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Patsy Pond in Croatan National Forest on the Atlantic coast of North Carolina.

WETLANDS, AS WELL AS HEADWATER AND NON-PERENNIAL
STREAMS, ARE IMPORTANT WATER BODIES—AND THEY ARE
AT RISK

Numerous kinds of water bodies are at risk of losing Clean
Water Act protections in Sackett, especially wetlands and
those streams that do not flow year-round or are not large
enough to float a boat.

The Trump administration’s NWPR removed protections
from tributary streams that flow only in response to
precipitation and from ponds, wetlands, and other water
bodies that do not have surface water connections to larger
downstream waters. In Sackett, some polluting industries
have asked the Supreme Court to adhere to this same
restrictive and unscientific approach. Others have asked
the court to go even further; plaintiffs in the Sackett case
have urged the Supreme Court to exclude water bodies that
cannot support navigation and all wetlands except those
that directly abut actually navigable waterways and are
indistinguishable from them.

Either of these approaches would be devasting to
protections for wetlands and numerous kinds of streams.
Non-perennial streams, ones that do not flow year-round,

are often found in the upper reaches of a watershed. But
they also can be large features that develop in areas where
precipitation is infrequent, like the desert washes prevalent
in the Southwest. These seasonal and precipitation-
dependent streams—known in the scientific literature as
intermittent and ephemeral streams, respectively—make up
nearly 60 percent of the streams in the continental United
States.”® Additionally, many perennial streams are very
small; these are often feeder streams high in the watershed
and are commonly known as headwater streams. Wetlands
are areas where water saturates or covers soil for all or
important parts of the year, including the growing season;
as EPA explains, “The prolonged presence of water creates
conditions that favor the growth of specially adapted

plants (hydrophytes) and promote the development of

characteristic wetland (hydric) soils.”?”

Wetlands, headwater streams, and non-perennial streams
are crucial elements of our nation’s water resources. To
deny them protection under the CWA could prove disastrous
for the quality of water in waterways people use for fishing
and swimming, agriculture, and other businesses. It also
would diminish the numerous ecological services these
waters provide, from flood control to pollution filtration to
wildlife habitat.
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Wetlands

Our nation’s wetlands—marshes, bogs, fens, and swamps
(and many more)—are unique, dynamic, and critically
important water bodies. They improve people’s lives and
the environment in many ways, including by preventing
flooding, filtering pollution, providing wildlife habitat, and
trapping carbon in soils. In fact, one recent estimate of
wetland benefits worldwide quantified their value at $47.4
trillion per year (2011 dollars).?®

Despite performing critical ecosystem services, wetlands
are currently under threat. Globally, an estimated 85
percent of wetland area has been lost.?” In the continental
United States, approximately 53 percent of wetland area
that existed prior to European colonization has been
destroyed, and, of the remaining area, a national survey
found that less than half is in “good” condition, while 32
percent is in “poor” condition.*

Wetlands Prevent Flooding

Wetlands are commonly referred to as natural sponges.
They have the capacity to retain water that might otherwise
flow downstream and cause flooding or harmful erosion.
EPA says one acre of wetlands can store up to 1.5 million
gallons of floodwater, which is about the amount of water
in three Olympic-size swimming pools. With roughly

110.1 million acres of wetlands in the continental United
States, the total amount of flood control they provide is
substantial.*

Wetlands along streams and in their floodplains can help
limit the harm to surrounding areas during floods. In 2015,
EPA scientists found that “floodplain wetlands reduced

or delayed floods in 23 of 28 studies.” Wetlands located
beyond the floodplain of streams also buffer flood waters
by capturing runoff during storms. Non-floodplain wetlands

Potholes and grassland in the Prairie Pothole Region of South Dakota.

“perform hydrologic sink functions” for downstream
waters, “particularly by reducing peak flows.”* Similarly,
so-called isolated wetlands can have significant effects,
especially when considered together with other, similar
wetlands.?* For example, one analysis of the importance of
“isolated” waters reported that prairie “pothole wetlands
in North Dakota’s Devils Lake Basin can store as much as
72% of the total runoff from a two-year frequency storm and
about 41% from a 100-year storm.”?

Because of this flood-control function, wetlands can provide
direct economic benefits. Wetland loss was significantly
related to increased reported damage in a 2011 study of
insured property losses across 144 coastal counties in all
five Gulf Coast states (plus several counties in extreme
southwest Georgia) between 2001 and 2005.%° Similarly,
another study of flood damage around Houston found that
being surrounded by freshwater wetlands was the land
use/land cover variable that had the strongest influence on
reducing flood damage.?” In the Southeast, North Carolina
has been hit with multiple devastating 500-year storms; the
estimated damage from Hurricane Florence reached nearly
$17 billion and Hurricane Matthew cost $4.8 billion, with
most of the damage caused by floodwaters.?® According to
the North Carolina Department of Environmental Quality,
without the storage capacity of the state’s remaining
wetlands, the flooding damage would have been even

more catastrophic.* That agency also said that “back-to-
back hurricanes” like these are “projected to increase in
frequency, power, and duration,” making the preservation of
wetlands more important than ever.*°

Wetlands Filter Pollution

Wetlands help keep downstream waters clean. Water
flowing into a wetland may be laden with sediment as well
as nitrogen and phosphorus from fertilizers, manure, or
leaking septic tanks. When that water reaches a wetland,
it slows down, allowing vegetation or soil microorganisms
to absorb suspended contaminants and causing sediment
(often carrying other pollutants) to fall to the wetland
floor.*!

Wetlands located alongside or within the floodplains of
rivers and streams can prevent pollution from reaching
those waters and can change the chemical composition of

contaminants so that they are less harmful.*

Similarly,
wetlands outside floodplains help prevent pollution

of other water bodies by intercepting water carrying
contaminants. As one overview of such wetlands’ functions
noted, “Wetlands are hotspots for sediment deposition,
nutrient retention and transformation, organic matter
cycling and storage, and metal and pesticide immobilization.
Predictably, downstream water quality declines where

wetlands are lost.”*?
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Wetlands Are a Natural Climate Solution

Wetlands cover only 5 percent to 8 percent of the world’s
land area, but they account for more than one-third of

the organic carbon stored in soil.** Plants in wetlands use
carbon dioxide in the air to grow via photosynthesis. As
Ducks Unlimited Canada explains, “when they die, that
carbon doesn’t get released back into the atmosphere.
Instead, the plant sinks to the bottom of the wetland where
it can’t fully decompose. Over time, carbon accumulates

in partially decomposed plant matter at the bottom of
wetlands, and this carbon is stored for hundreds or even
thousands of years.”*® Relatedly, wetland disturbance
worsens climate change: Those that are drained, converted
to dry land, or otherwise destroyed release carbon to the
atmosphere.*®

The U.S. Fish and Wildlife Service estimates there are
104.3 million acres of freshwater wetlands in the lower 48
states.” Freshwater wetlands in the continental United
States have absorbed 11.76 billion tons of carbon, according
to a 2016 estimate.*® To put this in perspective: freshwater
wetlands in the continental U.S. currently contain the
amount of carbon 2,856 coal-fired power plants would emit
in a year.”” They contain the vast majority (more than 90
percent) of the soil carbon stored in wetlands, due to their
far larger extent in the country; approximately 91 percent of
all wetland area is freshwater.”

Wetlands’ ability to trap carbon varies, based on the type
of wetland and its condition.” One paper reported that
“carbon stocks are significantly lower at wetland sites with
most anthropogenic disturbance compared with sites with
intermediate or least disturbance,” highlighting the need to
prevent destruction and pollution of intact wetlands.”

Wetlands Provide Habitat for Wildlife

Wetlands are essential —and enormously productive—
ecosystems. According to EPA, wetlands’ productivity

is “comparable to rain forests and coral reefs.””® As the
agency explains, “Wetlands can be thought of as ‘biological
supermarkets.’ They provide great volumes of food that
attract many animal species. These animals use wetlands
for part of or all of their life-cycle. Dead plant leaves and
stems break down in the water to form small particles of
organic material called ‘detritus.’ This enriched material
feeds many small aquatic insects, shellfish and small fish
that are food for larger predatory fish, reptiles, amphibians,
birds and mammals.”?*

A wide variety of wildlife depends on wetlands. More

than a third of North American bird species use wetlands,
and “at least 138 are wetland dependent,” meaning they
cannot survive without them.*® According to EPA, “The fish
and shellfish that depend on wetlands for food or habitat
constitute more than 75% of the commercial and 90% of the
recreational harvest.”’® Also, “More than one third of the
United States’ threatened and endangered species live only

o
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Sandhill cranes in the Bosque del Apache National Wildlife Refuge, New Mexico.

in wetlands, and nearly half use wetlands at some point in
their lives.””

Aquatic wildlife moves extensively between wetlands within
floodplains and the rivers and streams they surround.”® That
said, geographically isolated wetlands are also essential

to wildlife biodiversity.” For example, approximately half
of the continent’s waterfowl hatch in the area of the Great
Plains where prairie pothole wetlands are common; playa
lakes (seasonal ponds concentrated in Texas and New
Mexico) are used by more than 90 percent of the region’s
sandhill cranes and numerous species of amphibians; and
Carolina Bay wetlands are similarly major habitats for
amphibians.®

Among the biggest drivers of the global biodiversity crisis
are changes in land use, unfortunately including the
conversion of wetlands to dry land for agriculture and
development.®! Without the protections of the CWA, this
type of conversion could become even more common.

Headwater, Seasonal, and Rain-Dependent Streams

Overwhelming scientific evidence shows that streams of all
types, even ones that are small or don’t flow year-round, are
critically important components of the aquatic ecosystem;
we depend on them. In a 2015 state-of-the-art review of the
scientific literature, EPA scientists found that non-perennial
streams provide the bulk of water to larger rivers and
provide numerous benefits to other waterways, including
moving nutrients downstream and providing habitat for
many species.’” Additionally, headwater, seasonal, and
rain-dependent streams contribute to the drinking water
supplies of more than 117 million people.®

Streams that do not flow year-round, like those that flow
only in response to precipitation, are critically important
to the physical, biological, and chemical condition of
downstream waters. Healthy vegetation alongside non-
perennial streams can trap sediment and the contaminants
it can carry, improving water quality downstream.
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A stream in the Appalachian Mountains.

Conversely, when these non-perennial streams have
high flows, they can quickly move polluted water to
larger streams and rivers, underscoring the importance
of controlling pollution into these streams.%* Even the
floodplains associated with ephemeral streams dissipate
floodwaters and reduce the downstream risk of property
loss or human injury.®

Ephemeral streams also effectively recharge groundwater
because, as the National Audubon Society notes, “their
sandy and coarse grained soils . . . provide a much more
rapid infiltration of water when compared to the tight clay
soils of the surrounding area.”®® Without these stream
channels, water would be more likely to evaporate and be
unavailable for other uses.*”

Finally, wildlife concentrates near these streams and in

the wooded areas next to them. For example, in Arizona,
“numerous birds, mammals, reptiles, and amphibians utilize
Arizona’s natural ephemeral streams, including Lucy’s
Warblers, Bell’s Vireos, Phainopeplas, Ladder-backed
Woodpeckers, ring tail cats, javelina, gray fox, desert mule

deer, mountain lions, and desert tortoises.”®®

Losing protections for non-perennial and headwater
streams could needlessly decrease the health of waterways
across the country, reduce critical habitat, and increase
flood risk for nearby communities.

STREAMS AND WETLANDS ACROSS THE COUNTRY ARE
AT RISK IN SACKETT V. EPA

The Supreme Court’s decision to hear Sackett v. EPA and
potentially return us to the diminished protections of the
NWPR—or go further—could well determine whether the
Clean Water Act can adequately protect our waterways in
the future.

Here’s a look at some places around the country that
contain waters that the Sacketts or their allies want the
Supreme Court to exclude; they include areas that were
specifically found to lack protection when the NWPR

was in effect and areas that contain the kinds of streams,
wetlands, and other waters that are at stake in Sackett.
These particular waters—and, more important, countless
additional water bodies like them—are at risk if this case
curbs the CWA’s coverage. If waters like these are not
protected by the CWA, the kinds of safeguards discussed
above do not apply, including federal requirements to avoid
and mitigate the harm caused by filling wetlands, to take
precautions in handling oil or sewage sludge, to comply with
state standards meant to keep waters safe for swimming and
fishing, and more.
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Rain-Dependent Streams in Multiple Counties in Texas
and New Mexico

After the Trump administration narrowed the reach of
Clean Water Act protections, the Army Corps applied

the NWPR to exclude multiple ephemeral streams that
would be crossed by the Double E Pipeline between New
Mexico and Texas.® This pipeline started operating in
November 2021, according to a published report, and is

“a 70-30 joint venture among Summit Midstream Partners
and ExxonMobil subsidiary XTO Energy.”” Exempting

this project from Clean Water Act scrutiny is worrisome,
especially considering that Summit Midstream Partners LLC

was a defendant in a recently resolved enforcement action
brought by the United States and North Dakota following a
spill from a different pipeline of more than 700,000 barrels
of produced water (wastewater brought to the surface by an
operating well), and that the company pleaded guilty in

a criminal case resulting from the same incident.”

R

Cypress trees and lily pads in the Okefenokee National Wildlife Refuge, Georgia.

Okefenokee Swamp in Georgia

The Okefenokee Swamp is, as the U.S. Fish and Wildlife
Service puts it, “like no other place on earth.”” It is one

of the world’s largest intact freshwater ecosystems, the
source of the Suwannee and St. Marys Rivers, and home

to world-renowned biodiversity, and it contains deep

peat formations that sequester carbon. Yet an Alabama
company, Twin Pines, LLC, wants to strip-mine titanium and
zirconium from hundreds of acres of wetlands adjacent to
the Okefenokee Swamp National Wildlife Refuge—wetlands
that are critical to the swamp’s health.” These nearly 600
acres of wetlands—which would have been covered by the
CWA but for the NWPR—Ilost protection overnight under
the NWPR, leaving Twin Pines free to destroy the wetlands
with no federal protections or oversight.™

EPA, the U.S. Fish and Wildlife Service, and the Georgia
Department of Natural Resources have all expressed
concerns about the proposed mine, warning it could result

”

in “unacceptable,” “permanent,” and “irreversible” damage

to the Okefenokee Swamp.”™ In June 2022, citing its own
failure to consult with the Muscogee (Creek) Nation when
it assessed whether the site contained protected waters,
the Army Corps rightfully invalidated its earlier decision
based on the NWPR. However, without justification or
explanation, the agency bucked the Clean Water Act once
again in August 2022 by revoking the wetlands’ protections
to settle a lawsuit brought by Twin Pines, putting the
wetlands—and the Okefenokee Swamp—back at risk.™

A small stream in the Chena River watershed.

Wetlands in Fairbanks, Alaska

In October 2020, the Army Corps relied on the NWPR to
strip 355 acres of wetlands in Fairbanks, Alaska, of Clean
Water Act protections.” The agency’s decision reversed

a prior determination that these wetlands were protected
because they directly abut a tributary to the Chena River
and significantly affect the water quality of the river.

The agency said it changed its determination because the
wetlands are separated from the river by an artificial berm
that does not allow a direct surface water connection in a
“typical year,” and the NWPR excluded it from coverage.™
The Chena River runs right through downtown Fairbanks
and is used for salmon fishing.™

Tijeras Arroyo in Albuquerque, New Mexico

The Tijeras Arroyo is a tributary to the Rio Grande that
flows through Bernalillo County, New Mexico.?® According
to the state, “Tijeras Arroyo originates from springs in

the Sandia and Manzano Mountains and flows perennially
for 15 miles through Tijeras Canyon and the foothills of
Albuquerque. . . . [It] quickly becomes ephemeral and winds
for 11 miles through developed and undeveloped areas of
Albuquerque, including Kirtland Air Force Base, before
entering the Rio Grande.”® Bernalillo County contains
critical habitat for endangered and threatened wildlife such
as the Rio Grande silvery minnow and the yellow-billed
cuckoo.®
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A Clean Water Act cleanup plan for the arroyo notes that

a permitted cement manufacturer discharges into one of

its ephemeral tributaries and that a municipal stormwater
system serving several communities also discharges to
Tijeras Arroyo.®® New Mexico officials note that a significant
portion of the arroyo is at risk of losing federal protection;
they are concerned that if Clean Water Act protections are
weakened, these dischargers and other threats to water
quality might not be subject to federal safeguards.® If that
were to happen, facilities dumping into the stream would be
able to ignore federal pollution limits.

Wetlands in McKinley, Minnesota

In 2021, the Army Corps excluded 117 acres of wetlands in
McKinley, Minnesota, from CWA protections by applying
the NWPR to a project to make room for a support facility
for a nearby open-pit iron ore mine.* The owner of the
associated ArcelorMittal Minorca Mine said in a December
2021 report that “there are currently no outstanding
enforcement items at the facility.”®® But the operation

has had pollution problems in the past; the Minorca Mine
experienced a failure of a mine waste pipeline that affected
more than 15 acres of wetlands, resulting in “over $300,000
in fines for tailings spills in 2013 and 2014.”%" Because the
Army Corps has broad authority under the Clean Water

Act to issue site-specific permits only when in the “public
interest,” the Corps could have considered this history

and imposed conditions that would limit the impacts of a
possible spill or even denied the permit altogether—but only
if the on-site wetlands were protected by the CWA.

Rain-Dependent Streams in Arizona

Hudbay Minerals is seeking permits to dig an open-pit
copper mine in the Santa Rita Mountains of Arizona. The
mine would bury sites sacred to the Tohono O’°odham
Nation, Pascua Yaqui Tribe, Hopi Tribe, and others.
Fortunately, these Tribes as well as lawyers at Earthjustice
have succeeded in halting full-scale development of the mine
while federal agencies undertake critical environmental

A stream in Gardner Canyon at Coronado National Forest in the Santa Rita
Mountains, Arizona.

analyses required by the courts—even though Hudbay has
repeatedly attempted to move forward, forcing the Tribes to
go back to court.?®

Although the Tribes have—so far—halted mining on the
east side of the Santa Rita Mountains, Hudbay expanded

its plans to encompass the west side and hastily pressed
forward with bulldozing the network of ephemeral streams
feeding the Santa Cruz River.® The company claims that
these streams are not covered by the Clean Water Act
because they flow only in response to rain events, and it has
proceeded with development without any federal permits.®

This case sharply illustrates what’s at stake in the Supreme
Court. If ephemeral streams are protected by the Clean
Water Act, Hudbay will need to design and operate the mine
to avoid harming the streams as much as possible and then
get a permit from the Army Corps for unavoidable impacts.
The permitting process would provide the public, including
downstream communities, with an opportunity to present
their concerns. The CWA could also require the Army Corps
to ensure that the mine’s far-reaching adverse impacts are
mitigated.” Unfortunately, this project was proposed when
the NWPR was in effect, and the Army Corps found that
dozens of acres of ephemeral features on the planned mine
site were not protected by the act’s safeguards.”

Lake Whippoorwill and Wetlands in Orlando, Florida

Lake Whippoorwill in Orlando, Florida, roughly a third the
size of New York’s Central Park, is used for recreational
boating and fishing.”® However, in August 2020, the Army
Corps relied on the NWPR to exclude the 317-acre lake and
about three acres of wetlands from the Clean Water Act’s
safeguards.? This lake would have been protected prior to
the NWPR because—among other things—people rent boats
for use on the lake.?”” However, the Trump administration
discouraged the protection of such waters by adopting an
NWPR implementation policy that required Army Corps
field staff to get special permission from Washington, D.C.,
headquarters before protecting a water body on the basis of
its use for recreational boating.”®

Mo0IsIRNYS /[t

The shore of Lake Whippoorwill in Orlando, Florida.
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The Sacketts have argued that a water body needs to be a
part of a chain of interstate commerce to be protected. If
the Supreme Court agrees with this interpretation, lakes
like Lake Whippoorwill across the country are at risk of
losing Clean Water Act protection. This would mean that a
polluter could dump raw sewage into the lake, threatening
its safety for fishing. No Clean Water Act permit would
limit the pollutants in its discharge, to say nothing of many
other threats that could result from eliminating federal
protections.

Rain-Dependent Streams in Kane and Washington Counties,
Utah, and Coconino and Mohave Counties, Arizona

In November 2020, the Army Corps relied on the NWPR to
exclude 273 ephemeral streams (more than eight acres of
area) from Clean Water Act protections for the Lake Powell
Pipeline project between Arizona and Utah.?” The pipeline
project is a proposal from the Utah Division of Water
Resources to withdraw 82,000 acre-feet of water from Lake
Powell (a reservoir on the Colorado River) and transport it
to two Utah counties for municipal supply.®®

The other Colorado River basin states have urged the
Bureau of Reclamation, the federal agency overseeing

the environmental impact analysis of the project, not to
finalize its review now and instead to support a multistate
collaborative process to resolve competing demands for
Colorado River water.”

Additionally, concerned stakeholders argue that the project
is a boondoggle. According to the Utah Rivers Council, “This
$2.4 billion project would pump 28 billion gallons of water
2,000 feet uphill across 140 miles of desert to provide just
160,000 residents in Southwest Utah with more water—
primarily for watering their lawns.” Further, “the Lake
Powell Pipeline is completely unnecessary because an array
of less-expensive water sources exist to provide residents
with water, who already have an abundance of water.'*°

If the Supreme Court agrees with arguments in the Sackett
case that rain-dependent streams cannot be protected, any
harm caused to the 200-plus such streams that the planned
pipeline crosses would not have to be avoided or mitigated
under the Clean Water Act. On the other hand, if the project
has to go through full-scale CWA permitting, the Army
Corps would need to undertake a public interest review,

in which community members would have an opportunity
to make the case that the pipeline would harm the public
interest by further stressing the Colorado River and could
unnecessarily damage important local waterways.

Wetlands in Hardeeville, South Carolina

In South Carolina, the Savannah National Wildlife Refuge’s
roughly 30,000 acres contain pristine wetland systems,
including freshwater marshes, tidal rivers and creeks, and
bottomland hardwoods, all of which support a diverse array
of plants and animals.'” The edge of the refuge along the
Savannah River in Jasper County is no place for a massive
industrial, residential, and commercial development, but
that is where a Texas-based developer seeks to build the
4,260-acre RiverPort.'”” The South Carolina Department of
Natural Resources has raised concerns about the RiverPort
project, calling attention to the long-term, devastating
impacts it would have on the refuge’s water bodies and its

unique and endangered species.'*

The RiverPort developer initially sought a Clean Water

Act permit because the on-site wetlands were protected
under then-applicable regulations. However, when the
less-protective NWPR was adopted, the developer asked
the Army Corps to apply it to the site and the Corps found
more than 200 acres of wetlands were excluded from Clean
Water Act coverage.'’* The developer currently plans to fill
33 acres of wetlands and to surround and fragment nearly
1,400 more acres of wetlands within the project area.'*®

If allowed to proceed, RiverPort will destroy habitat,
increase pollution, and worsen runoff and flooding in and
around the development and the Savannah National Wildlife
Refuge. Nearly the entire tract of land, which comprises

50 percent of the watershed, would be paved or built over

to accommodate residential, business, and warehouse
buildings as well as roads and parking lots, creating
impervious surfaces that destroy habitat and worsen runoff
and flooding.'® Moreover, if the Supreme Court weakens
the law’s protections to resemble the NWPR or worse, the
developer could alter its project plan and destroy even more
of the site wetlands without federal agency oversight.

Bald cypress in a bottomland hardwood forest at Savannah National Wildlife
Refuge, Georgia.
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Rain-dependent streams in Memphis, Tennessee

The now-canceled Byhalia Pipeline was a proposed 49-mile
crude oil conduit that would have cut through lower-wealth,
Black neighborhoods in southwest Memphis, Tennessee.'””
Southwest Memphis neighborhoods are already heavily
burdened by polluting industries, including an oil refinery,

a steel mill, a recently retired coal plant, and an active
methane gas plant. The area is also a hot spot for toxic air
pollution, with a cancer risk four times the national average,
and is already saddled with surface water and groundwater
contamination.'”® The pipeline route would have crossed a
drinking water well field that serves these overburdened
neighborhoods, risking contamination of the community’s
sole drinking water source.

Had it not been canceled for other reasons, the pipeline
would have crossed more than 130 streams and wetlands

in Tennessee and Mississippi, requiring a Clean Water Act
permit from the Army Corps. However, because the site
also contained 95 ephemeral streams that lost protection
under the NWPR—and that would not be protected

under arguments advanced in Sackett—the Army Corps
would not have been able to require mitigation measures
for the damage done to those streams under a narrow
understanding of the Clean Water Act, compounding the
risks to the Memphis community.'” Without protections
for rain-dependent streams like these that feed drinking
water sources, communities that have historically carried a
disproportionate burden of pollution will continue to suffer
that injustice.

And many more...

Frighteningly, the handful of examples presented in this
paper are just the very tip of the iceberg. The kinds of
waters that are most at risk in the Supreme Court case are
widespread and critical for water quality. And these waters
face constant development and pollution threats; in just
the short period between June 22, 2020, and September 1,
2021, when the NWPR was being implemented, the federal
government applied the rule to exclude 19,259 wetlands
and 13,692 rain-dependent waters from Clean Water

Act protection.”™ Thus, if the Supreme Court embraces
arguments pushing for an interpretation like the NWPR,
the damage to water quality across the country will be
enormous. If the court goes even farther and accepts the
Sacketts’ more radical ideas, the loopholes that would

be created, and the attendant degradation of important
waterways, will be far worse.

WHAT COMES NEXT?

The Supreme Court heard oral arguments in Sackett v. EPA
on October 3, and the justices may come to a decision on the
Clean Water Act’s fate by early 2023.

If the court rejects the arguments on the Sacketts’ side, EPA
and the Army Corps should promptly develop regulations
that follow the scientific evidence and honor the purpose of
the law to protect water bodies throughout our watersheds,
from headwaters to large rivers and lakes, so that they may
be used for things like fishing, swimming, water-dependent
commerce, and drinking water supply.

If the court rules in favor of the Sacketts and against

clean water, Congress will need to step in and reaffirm

what it intended in 1972: to establish broad protection

for the nation’s water bodies. As we learned during the
brief implementation of the NWPR, a lot can be lost in a
short time, so Congress must act quickly. Until it does,
community groups, businesses, states, tribes, and wetland
and floodplain managers will need to use and strengthen the
patchwork of other protective tools to stem the losses of our
essential waters, including:

® Advocate for increased federal funding to conservation
programs that can be used to acquire aquatic areas or pay
landowners not to develop such areas.

® Enforce state, tribal, and local water protections
currently on the books and increase funding for
enforcement agencies.

= Adopt new state, tribal, and local requirements to prevent
and clean up water pollution.

All these strategies are, at best, stopgap measures.

The reason we have a Clean Water Act is that national
protections—ones that don’t depend on local politics or
polluter influence in the place one happens to live—are
essential. We must hope that the Supreme Court upholds
the full protective measures of this crucial law.
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